Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

2001

Utah v. Adam Nish : Brief of Appellant
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca2
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Dale M. Dorius; Justin C. Bond; Attorneys for Appellant.
Mark L. Shurtleff; Utah Attorney General; Attorneys for Appellee.
Recommended Citation
Brief of Appellant, Utah v. Adam Nish, No. 20010295 (Utah Court of Appeals, 2001).
https://digitalcommons.law.byu.edu/byu_ca2/3231

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

IN THE UTAH COURT OF APPEALS
STATE OF UTAH
PlaintiflCAppellee

Case No. JdO / 6 &<* &

ADAM NISH
Defendant/Appellant

CA

Priority # 2

APPELLANTS5 BRIEF

Appeal from the First Judicial District Court, Box Elder County
Honorable Ben H. Hadfield

Dale M. Dorius
Justin C. Bond
P.O. Box 895
29 South Main
Brigham City, UT 84302

Attorney General
Criminal Division
160 E. 300 S. 6th Floor
P.O- Box 140854
Salt Lake City, UT 84114-0833

Attorney for Defendant/Appellant

Attorney for Plaintiff/Appellee

Request for Oral Argument

N i A ii-'

OF

UTAH

U'TORNEY

GENERAL

FILED
Utah Court of Appeals

|sl "mam Iff

rcD *

Paulette Stagg
Clerk of the Court
M A R K L.
SHURTLEFF
ATTORNEY G E N E R A L
RAY HINTZE

RYAN MECHAM
Chief of Staff

Chief Deputy - Civil

KIRK TORGENSEN
Chief Deputy - Criminal

Paulette Stagg
Clerk of the Court
Utah Court of Appeals
450 South State Street
P.O.Box 140230

-CA

ReiSrafr
Dear Ms. Stagg:

^oo\02a[S<if

TT

pori filing the State's Brief of Appellant today, counsel realized that a news
,c referenced in the brief was inadvertently left out of the addendum. A copy
•* Tiissimi art vie is enclosed. Thank yoii for your assistance in this matter.
S i m i re I

i&ARIAN DECKER
(Assistant Attorney General

copy: 1 hile M. Dennis
Justin C. Bond

deseretnews.com
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Officer's death shocks Lehi
These kind of things don't happen here,' resident says
By Angie Welling with Gib Twyman, Sharon Haddock and Brady Snyder
Deseret News staff writers

LEHI — Word of the death of police officer Joseph D. Adams in the line of duty spread
slowly through this small Utah County town Saturday. And when the news hit, it hit hard.
"This'll be a hard time for Lehi," predicted Assistant
Fire Chief Bret Hutchings, swiping gently at his
tear-filled eyes. "You think little Lehi, these things
just don't happen."
Flags throughout the community of 19,000 flew at
half-staff Saturday as investigators continued to
examine the Friday night gunfight that left Adams
dead and another man critically injured. Details
remain sketchy, for police are releasing little
information.

Wayne Keith, left, Doug Fannen and
Ford Fannen, friends of slain Lehi
police officer Joseph D. Adams, scrub
blood Saturday from the roadside
where Adams was shot.

From Hutchings1 family-owned appliance store just Scott G. Winterton, Deseret News
two blocks from the empty police station — Utah
County deputy sheriffs patrolled the town Saturday to allow Lehi officers time to grieve in
private — he spoke fondly about the 26-year-old man killed during what began as a routine
traffic stop.
"He's the kind of guy that gave everybody a fair shake," Hutchings said. "He did the police
job so well. He was well-liked by everybody."
Three of Adams1 friends spent the afternoon cleaning the blood from the road where the
officer died.
"This is an honor to come here and do this for Joe. He was my best friend," said Doug
Fannen as he and two others used bleach and scouring pads to remove blood stains from the
pavement.
Adams had served on Lehfs 26-member police force for threfe years. He leaves behind a wife,
Cydney, and an 8-month-old son.
"You feel he's got to be in a better place than here, but it's so sad for his young family,"
Hutchings said. "And that's where our hearts will be."

Family members at Adams' Orem home on Saturday declined to comment when contacted
by the Deseret News.
Lehi Police Chief Karl Zimmerman said Adams will be missed.
"It's bad," Zimmerman said about the mood within his
department. "Everybody's really hurting."
According to police, Adams stopped a suspected drunken driver
at 2100 N. 1200 West just before 11 p.m. Friday. Adams
reportedly ticketed the man for DUI and asked him to step out
of his vehicle. In the process of being handcuffed, the man was
somehow able to free one hand, grab a small handgun and begin
shooting, Utah County Sheriffs Sgt. Dennis Harris said.

Joseph D. Adams leaves
behind a wife and son.
Associated Press

A wounded Adams was still able to shoot the assailant
numerous times before the man got into his car and drove away
with Adams' handcuffs dangling from one wrist.
Police have identified the man as Arturo Javier Scott Welch, 23,

West Valley City.
Adams was shot at least twice, once on the left side of his chest a mere fraction of an inch
above his protective vest, and once in the leg. He was flown by medical helicopter to LDS
Hospital, where he was pronounced dead at 12:13 a.m. Saturday.
Shortly after the shooting, Salt Lake County sheriffs deputies arrested Welch at a gas station
at 11400 S. State in Draper. A license plate check on the red Chevrolet Cavalier Welch drove
some 15 miles from Lehi to Draper indicates the vehicle was not registered to Welch. Police
would not release information about the owner of the vehicle.
Welch was also airlifted to LDS Hospital, where he remained in critical condition Saturday
night with multiple gunshot wounds to the abdomen, spokesman Jess Gomez said.
A search of court records indicates Welch was cited
in April with a class B misdemeanor DUI and four
class C misdemeanors, including driving with an
open container. He pleaded not guilty to those
charges in July, and an Aug. 17 pretrial conference
is scheduled in that case.
In 1996, Welch also pleaded guilty to fleeing from a
peace officer and possession of alcohol by a minor,
both class B misdemeanors. A third misdemeanor
count of vehicle burglary was dismissed.
Friday night, a passenger exited Welch's vehicle
sometime during the gunfight. The man, whom

Jeremy Elswood places flowers near
where fellow officer Joseph D. Adams
was slain.
Scott G. Winterton, Deseret News
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police have identified only as an "acquaintance" of Welch, dialed 911 on his cell phone and
waited for police to arrive.
Harris described the man, who was questioned and released Saturday morning, as "very
forthcoming. I believe he's helped out the detectives quite a bit."
Officers arrived almost immediately and began performing CPR on Adams within minutes,
said Hutchings, who was among the emergency personnel called to the emotional scene.
"There was a lot of crying going on here last night, from the chief on down," Hutchings said.
"None of us wanted to leave the scene. We just kind of stood there in amazement."
State Sen. John Valentine, R-Orem, said his community is feeling a deep sense of loss over
the slain officer. So is the Utah County Sheriffs Search and Rescue Team, of which Valentine
is a part.
"Our unit is fairly somber right now. One of our lieutenants was among the first on the scene
and administered CPR to Officer Adams, so it's hitting him especially hard," Valentine said.
"We had a training exercise at Bridal Veil Falls (Saturday) morning, and it was extremely
difficult for everyone to get going, thinking about another peace officer being shot,"
State and county counseling teams are coordinating
efforts to assist officers, dispatchers and staff
members in dealing with the shock.
The entire town of Lehi is dazed, convenience store
clerk Karla Glodowski said. The shooting dominated
conversations inside the store all day Saturday, she
said.
Mourners embrace where Lehi police
officer Joseph D. Adams was shot and
killed Friday night.
Jason Olson, Deseret News

"You have to keep hearing about it before it sinks in
because it's still a small town," Glodowski said.
^ ^ j d n d o f t h i n g s don*t h a p p e n h e r e ; .
"

^*

Adams' death comes less than a month after similar tragedy rocked another small Utah
town.
Roosevelt Police Chief Cecil Gurr was shot and killed July 6 after responding to a domestic
dispute in a convenience store parking lot. Lee Roy Wood, Vernal, is charged with capital
murder and could face the death penalty.
"I think the citizens of Utah should really take this as a warning. We're a state that's growing,
and with that increase brings good people and bad people," Harris said. "This is a wake-up
call to the citizens of Utah and to the police officers of Utah." 1
Lehi City Councilman Johnny Barnes agreed and issued a call that
Adams' death not be in vain.
"I want it to be a wake-up call for people, a motivation to get on the ball,
L w - . //J -

get involved, teach our kids, not just pointfingers,'1Barnes said. "I think
we can use this to uplift and help by getting involved in service."
Valentine said anytime a police officer goes down it creates shock waves
both for law-abiding citizens and the peace-keeping fraternity —
especially with the recent spate of fatal shootings.

•JAJI
Arturo Javier
Scott Welch

"We are grieved at the loss of yet another officer in the line of duty," Valentine said. "Being a
police officer is a very risky endeavor. Every time he or she goes out, they face this
possibility.
"And yet they do keep going out because they are professionals. Now we've lost one of our
own out of our city, and it is hard to find the words to express how extremely upsetting it is
to us all."
An Arts in the Parks "Country Showcase" program scheduled for tonight has been dedicated
to Adams and the sacrifice he made for the community. The event will start at 7 p.m. in
Wines Park, 600 N. 100 East in Lehi. A trust fund for Adams' family has been established at
the Lehi branch of the Bank of American Fork. Donations can be made by calling the bank at
766-1000.

E-mail: awelling_@_desnews_.com
©2001 Deseret News Publishing Company
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APPELLANT BRIEF
JURISDICTION AND NATURE OF PROCEEDING
This appeal isfromthe decision of the Honorable Judge Ben H. Hadfield denying Appellant's
Motion to Suppress.
Jurisdiction to hear the above-entitled appeal is conferred upon the Utah Court of Appeals
pursuant to Utah Code Annotated 78-2a-3(2)(c) (1953 as amended).
STATEMENT OF ISSUES ON APPEAL AND STANDARD OF REVIEW
POINT I

Did the Officer Exceed the Scope of the Stop or have Sufficient Cause to
Justify a Terry Frisk

Standard of Review
[W]e review legal determinations for correctness.
852 P.2d 977, Hansen v. Heath, (Utah 1993)
....
. Excerpt from page 852 P.2d 979

CONSTITUTIONAL PROVISIONS. STATUTES AND RULES
U. S, CONSTITUTION AMEND. XIV Section 1
All persons born or naturalized in the
United States, and subject to the jurisdiction thereof, are citizens of the United States and of the
State wherein they reside. No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any State deprive any person of
life, liberty, or property, without due process of law, nor deny to any person within its jurisdiction
the equal protection of the laws.
UTAH CONSTITUTION ART. I Section 7:
or property, without due process of law.

No person shall be deprived of life, liberty,

1

STATEMENT OF THE CASE WITH CTTATION TO THE RECORD
On July 10, 2001 at 9:40 in the morning, Officer McMann stopped Appellant's vehicle for
failure to yield at a stop sign. Immediately after the stop, Appellant got out and walked back to
the patrol vehicle. Appellant appeared excited and upset. Appellant wanted to report a stolen
vehicle. Appellant stated his vehicle was stolen by his girlfriend. Officer McMann reported the
vehicle stolen; however, Appellant's girlfriend's name was on the truck and she therefore could
not steal it. Transcript Page 5-3.
Officer McMann stated he was going to give Appellant a warning for the traffic violation
and let him go. At this point, Officer McMann asked Appellant if Appellant remembered being
arrested in 1994 or 1995 for a drug charge. Officer McMann then pointed to a marijuana tattoo
on Appellant's arm. Transcript Page 11.
Officer McMann believes he had already written out the warning ticket prior to asking
about the drug charge in 1994 or 1995 and prior to asking about the tattoo; however, McMann
had not given the warning ticket to Appellant, nor given his license and registration back.
Transcript Pg. 13.
Officer McMann states the reason he did not give the warning ticket to Appellant at that
point was because he wanted to ask about the previous arrest. Transcript Pg. 13.
At the time Officer McMann was asking about the previous arrest and the tattoo, he states
he was not concerned for his safety. Transcript Pg 13.
Officer McMann states that Appellant did not start acting nervous andfidgetinguntil
McMann asked about the prior arrest and the tattoo. Transcript Pg 14.
Officer McMann then asked Appellant if he still used drugs. Officer McMann also asked
2

Appellan-

-

.

^ ..-.

. "it stated no. I don't want you looking in my vehicle.

eer McMann : h ^ placed Ins hanc4 o> \> sniall . ., p . a.i . ..J* ^ ;;,o, v rum into a
position to be searched. Appellant ran and was later apprehended. A controlled substaiuv wns
found in Appellant's possession.
ARGUMENTS
1SSIJ ¥ (

Mti the Officer Exceed the Scope of the Stop or have Sufficient Cause to
'iistify a Terry Frisk

Appellant contends the officer exceeded the scope of the stop in the present irfinh
Nrrscllar* r"; ^ :

i

•"'" ••',

. . ~.^ suiiicient grounds to justify a terry frisk on

Appellant.
*\ -c ^.ii^u that once an officer effectuates a traffic stop, the detention "must be
temporary and last no longer thai i< ncvowity in elfcdiiate (lie purpose of the stop,,5
In State v.. Chevre. 994 P.2d 127* (Utah App. 2G0Q) this Coui t v' '
"Once a traffic stop is made, the detention 'must be temporary and last no
longer than is necessary to effectuate the purpose of the stop.' !l > Lopez. 873
P.2dat 1:12 (quoting > Florida v. Royer. 460 U.S. 491, 500. 103 S.Ct. 1319,
1325, 75 L.Ed.2d 229 (1983)). If there is investigative questioning that detains the
driver beyond the scope of the initial stop, it "must be supported by reasonable
suspicion of more serious criminal activity. Reasonable suspicion means suspicion
based on specific, articulable facts drawn from the totality of the circumstances
facing the officer at the time of the stop." > Id. If the officer reasonably suspects
more serious criminal activity, "the scope of the stop is still limited." > Id. The
officer must "diligently pursue[ ] a means of investigation that [is] likely to confirm
or dispel [his or her] suspicions quickly, during which time it [is] necessary to
detain the defendant." > State v Grovier, 808 P 2d 1 "3, 136 (Utah CtApp. 1991).

- M t.„a i j , s, State v. Chevre, (Utah App. 2000)
Excerpt from pages 994 P 2d 1280-994 P.2d 1281

3

In the present action, the key to determining whether reasonable suspicion existed based
on the officer's statement about the bulge in Appellant's pocket and the officer's fear for his
safety, and the officer's claim he had arrested Appellant in 1994 or 199 for a drug charge, is by a
close reading of the relevant case law regarding each of the three reasons stated by the officer.
First, regarding the bulge in Appellant's pocket, the Utah Supreme Court in State v.
Carter. 707 P.2d 656 (Utah 1985) stated
In Terry, the Supreme Court established a narrowly drawn exception to the Fourth
Amendment requirement that police obtain a warrant for all searches. Where a
police officer validly stops an individual for investigatory or other purposes and
reasonably believes that the individual may be armed and dangerous, the officer
may conduct a "frisk" or "pat-down" search of the individual to discover weapons
that might be used against him. "The officer need not be absolutely certain that the
individual is armed; the issue is whether a reasonably prudent man in the
circumstances would be warranted in the belief that his safety or that of others was
in danger." > 392 U.S. at 27, 88 S.Ct. at 1883. See also > Adams v. Williams,
407 U.S. 143, 92 S.Ct. 1921, 32 L.Ed.2d 612 (1972); > Sibron v. New York, 392
U.S. 40, > 88 S.Ct. 1889, 20 L.Ed.2d 917 (1968); > State v. Cole, Utah, 674 P.2d
119 (1983); > State v. Rocha, Utah, 600 P.2d 543 (1979); > State v. Lopes,
Utah, 552 P.2d 120 (1976).
The reasonableness of a frisk for weapons is judged by an objective standard. >
(FN1) It is not essential that an officer actually have been in fear. See > United
States v. Tharpe, 536 F.2d 1098, 1101 (5th Cir. 1976). Since no one factor is
determinative of reasonableness, a trial judge must determine the reasonableness of
a frisk in light of all the facts. See > State v. Houser, Utah, 669 P.2d 437, 439
(1983). There must, however, be some reasonable basis for both stopping and
frisking; the officer "must be able to point to specific and articulable facts which,
taken together with rational inferences from those facts, reasonably warrant that
intrusion." > 392 U.S. at 21, 88 S.Ct. at 1879. A mere unparticularized suspicion
or hunch is not sufficient.
707 P.2d 656, State v. Carter, (Utah 1985)
Excerpt from page 707 P.2d 659

In the present action, a mere bulge in Appellant's pocket does not rise to the level of a

4

reasonable belief'Appellant was armed or dangerous. The bulge could ha\ r: h*^r

In State v, Sykes, H4U P„2d 825 (Utah App. 1992), quoting State v. Carter, this Court
stated
In > State v. Carter, 812 P.2d 460, 466 (Utah App. 1991), cert, denied, 83o P .Id
1383 (Utah 1992), narcotics officers observed defendant deplaning from a flight
arriving from Los Angeles, acting in a manner thought to be indicative of a drug
carrier. The officers stopped defendant, identified, themselves, and asked to
examine his bag and to conduct a pat-down search of defendant's person. This
court held that the encounter became a level two seizure at this point, if not
sooner, and agreed with the trial court's findings that there was no reasonable
suspicion of criminal activity. The trial court noted that the bulge under
defendant's clothing at waist level and his failure to produce identification were
inadequate circumstances for the officers to have formed a reasonable articulable
suspicion. > Id. at 466-67

840 P.2d 825, Statu v. ^yKcs, (Utah App. 1992)
--- ~ - - - Excerpt from paae 840 P.2d 828

Finally, 1 'tali Coin ts ha\ e noted that the nature of the crime is relevant in determining
whether a terry frisk is justified. Inafootiv:* '-• State v V\ -hie ••>• • ~.u : -J d.tah -Vpp \^Q?)
ti.'*! . ->urt stated
Utah courts have also noted ihc signify-: »cc oi uie nature of the suspected crime
on the right to conduct an immediate frisk of a suspect. See > State v. Carter, 707
P.2d 656, 660 (Utah 1985). > State v. Stricklmg, 844 P.2d 979, 984 (Utah
App. 1992). Specifically, the > Carter court authorized the automatic frisk of a
burglary suspect because the officer could reasonably believe that a burglar might
carry dangerous tools or weapons in anticipation of strenuous objection from an
intended victim. > Carter, 707 P.2d at 660.
-> (tsv ) wriain Supreme Court justices, state judges, and commentary have
-njesrionel k:v-we\er. whether suspicion of less violent criminal activity should

5

justify an immediate frisk in the absence of circumstantial evidence supporting the
possibility that a suspect is armed and presently dangerous. > Sibron, 392 U.S. at
73-74, 88 S.Ct. at 1907 (Harlan, J. concurring). See also > State v. Chapman, 841
P.2d 725, 730-32 (Utah App.1992) (Orme, J. dissenting) (arguing that the
violation of a loitering ordinance created an insufficient suspicion of danger to
automatically justify a frisk). However, State v. Hubbard, No. 910718-CA, slip
op. at 3 (Utah App. Aug. 27, 1993), noted that "the nature of the intrusions may
differ when a stop to investigate past criminal behavior is involved," because a stop
based on a past crime does not necessarily have the same governmental interests as
one pertaining to a potential immediate crime.
> (FN10.) While the > Greene court decided that police officers could respond
immediately to a domestic violence call by entering the dwelling where a domestic
incident was allegedly occurring, it did not discuss whether an alleged suspect
could automatically be frisked. > Id. Approving the immediate response of
entering the site of an alleged domestic incident does not constitute authority to
conduct automatically a frisk in the absence of any indication that the domestic
incident was ongoing or any evidence that the parties present were those involved
in the alleged dispute.
> (FN11.) LaFave suggested that, with the exception of drug dealing, suspicion of
drug related offenses should only require a frisk when other circumstances
indicative of arms possession or danger are present. See LaFave, § 9.4(a) at 507
(discussing possession of small amounts of marijuana or liquor, and trafficking in
small amounts of narcotics as circumstances authorizing frisk only in presence of
other relevant circumstances).

856 P.2d 656, State v. White, (Utah App. 1993)
Excerpt from page 856 P.2d 666__

In the present action, Appellant was stopped for mere traffic violation. No other
indication of criminal activity was present.
Second, regarding Appellant's past criminal history, this Court has stated that past
criminal activity is insufficient probable cause.
In State v. Humphrey. 937 P.2d 137 (Utah App. 1997) this Court stated
Nervous behavior in the presence of police officers, alone, is also not enough. See
6

> Potter, 860 P.2d at 957; > Slate v. Loxegren, 829 P 2d ! 55. 158 (Uian
Ct. App. 1992). In addition, the fact an indi\ idual previously has been invoh ed in
criminal activity is also not enough. We recognize that consideration of an
individual's past criminal history is not properly part of the probable cause
determination. See > State v. Brooks, 849 P.2d 640, 644 (Utah Ct.App. 1 ^9J »
i stating information that defendant had been target of past drug investigations -v -'
•-.•^n^deied in determining probable cause of current possession of controlled

937 P.2J 137. State v. Humphrey ; I idr. %.:
-- »
Excerpt from page 937 P.2d I ; j

The officer statement thai he had arrested Appellant previously, five or six years
previously, should not be used as a factor in the determination of" reasonable suspicion.

CONCLUSION
Based on the above arguments, the trial court
suppress. The offir-

QTYC6

n denv^<j * radiants' vr- *•

'•• " • •••• . --.^ j IL;V ^spu^o;* io detain Appellant longer than was

necessary to effectuate the purpose of the stop.
l^;^c\'

: \ suDiiiiUed this J__ day of December, 2001. ^
^ "
'
/ JUSTIN C. BOND
^
Request for Oral Argument
I Attorney tor Appellant
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JUSTIN C. BOND
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testimony.

Call
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witness.
II:

1-lcMann.

•

JOHN MCMANN,
be inn f I i s\

lu I \ ...worn, was examined and

• testified as follows:
DIRECT EXAMINATION
BY MR. BARON:
T

:-. • -_ f _ _ ease .

A,

. it "rni McMann.

i,ii

-rp! /MII'IM

i trooper with the Utah Highway Patrol, is

that correct?

Q,

Today we're talking about some1"h i n< i ti»ii
I/

Miiy

p u n , about SI: 40 in the morning.

ui > •• i "
You were t. , .

the Tremonton area and I'm gc "::.".
impuLtant business here.

-.

As you were patrolling you saw u
'<n ^ i nu

vehicle that failed to yield to a • > op si-j"
IIM!-,JI'I

i] tli-iii rite vehicle had no license plate, so you made :\

j traffic stop of fh^ vehicle.

Do yi'ii f^i^i I Mi P. m i , .

iy .

:.;..'! have a plate on the front.
• •:"t.;...i
heads

...x- t r a f f i c
back

to

your

have a p l a t e
stop

the

vehicle.

<'

In'- M M N I

defendant,

Mr.

!('• a p p ^ i r 1 -

Nish,

inmtfili - i l c l y
gets

IM L>" up • i

out
>nd

and

_

Page 4
excited, is that correct?
A.

!!>;: wan,

Wh«-M\ he got out ol 'he vehicle he approached me

rather quickly.
4

-i) i < M i >- i i

hn upset and excited at that point?

5

'

is.

6

1 >,'

i i

7

1 uantr-J t j report to you a vehicle beirn
A

in ih

upset.

i ' miji'j detail at this point,

tie icin tack to my car.

sidewalk.

I .iMnd M m

Mo

He appeared

He stated that his g i r i f r n n i

i in I

T understand he

co be veiy

In 1 j • i • '

' . I *-* 11 hi."

to step back and over towards the

I advised him wh

h it h i J just occurred,

"I In I ' tupped him

I isked Mini

lie said he had had an argument with

mis girlfriend and she qof

int

i, in,! n.u; K

jif

At

,u pcint where he was failing to stop at the stop sign,
that" > 'where he was coini im n
w;iy she had gone.

I < II i i n I i I L y .and see which

She had turned eastbound.

I got the inforrr.a* '

.o dciea uispatch

and advised them to put out an attempt to locate on the
19
J

21

vehicle for possibly b^Miq

n n, 1 i n

>

I

i i ime later they

.Mvisu.i me that the truck was actually registered to his
girlfriend's name.
i >
"

When you informed Mr. Nish of that what was his response?
\ M i l l " l-il ..I I hat point.

23

A

;••' -i

turn that due to the fact she was the registered owner he

25

couldn't report it S I M M M I

H P had calmed Mnm,

ihii m M " him more upset.

T told
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1

Q.

And then what happened?

2

A.

While standing by the rear of the vehicle I explained to

3

him I understand your situation.

4

your girlfriend.

You had an argument with

I'll give you a warning for the stop sign

5 I violation.
While standing there talking to him he still appeared
upset.

He appeared outwardly nervous, shifting his weight

from one foot to the other.
9 1 forth.

He continued to look back and

Not really avoiding eye contact but not having a lot

10

of eye contact with me.

From my experience it appeared like

11

he was looking for a way to walk around me or a way to leave.

12

Q.

13

report his pockets?

14

A.

15

hands in his pockets.

16

upset, appeared to be nervous to me.

17

him about the tattoo and the previous drug arrest I had with

18

him years ago, and if he had anything in his vehicle.

19

standing there he had a Camel cigarette pack sticking out of

20

his right pants pocket.

21

Underneath that was a large bulge.

22

in his pockets.

23

continued to appear nervous and looking back and forth.

24

put his hands back in his pockets.

Did you notice anything as far as -- you mention in your

Yes.

While standing there talking to him he had his
I just asked him -- because he was
This is after I asked

While

I could see the top of it.
He kept putting his hands

I asked him to take his hands out.

He
He

Again I asked him to keep

25 I his hands out of his pockets for my safety.
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1

when I noticed the prominent bulge, the cigarette pack

2

sticking out the top.

3

Q.

4

pocket, correct?

5

A.

Correct.

6

Q.

And then he made a statement that he needed to go find

7

his girlfriend, correct?

8

A.

Correct.

9

Q.

And then you said that you were just going to give him a

So you noticed a prominent bulge in his front pants

10

warning for the stop sign and let him go, correct?

11

A.

Correct.

12

Q.

And then you asked him if -- you told him that you

13

remembered arresting him in '94, f 95, correct?

14

A.

Correct.

15

Q.

And then you pointed to the marijuana tattoo on his right

16

shoulder, right?

17

A.

Correct.

18

Q.

And then he started to put his hands back in his pockets

19

and things like that?

20

A.

Correct.

21

Q.

So how much time is there between the time you first

22

noticed the bulge in his pocket and when you actually tried

23

to perform the Terry search?

24

A.

Probably 30 seconds to a minute.

25

Q.

All right.

And when you initially saw this bulge, that
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1

Q.

Did he have it?

2

A.

No.

3

Q.

So it was still in your book?

4

A.

Probably.

5

Q.

So the real reason -- okay.

6

important.

7

ticket or not?

8

A.

9

registration.

I don't remember that part.
What you can remember is

Can you remember if you gave him the warning

I was probably holding onto it with his license and

10

Q.

So the real reason you didn't give that back to him is

11

because suddenly you remembered that you arrested him for a

12

drug charge and you wanted to inquire about whether or not he

13

still uses drugs, is that right?

14

A.

That's the reason I didn't give it to him?

15

Q.

Yeah.

16

him go right then?

17

A.

18

arrest.

19

simultaneously.

20

Q.

21

asking about drugs, right?

22

A.

At that point yeah, I asked him about the tattoo.

23

Q.

So at the point --

24

A.

At that point I had remembered arresting him or giving

25

him a ticket in '94, '95.

Why didn't you give him the warning ticket and let

I just wanted to talk to him about those -- the previous
At this time -- this is all happening
He continues to appear more nervous to me.

But you're not concerned for your safety here?

You're
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1

Q.

So it wasn't until you started to ask about the drug

2

charges and pointing to the marijuana tattoo on his shoulder

3

that he began to get nervous and then you got concerned,

4

correct?

5

A.

6

truck, but more nervous about the questions I was asking.

7

Q.

8

warning and the registration and his license back is that you

9

wanted to ask him about whether he still used drugs, right?

Yes.

Not as much upset about the girlfriend taking the

All right.

No.

And then the reason you didn ! t give him the

10

A.

I've handed those back to people before and then

11

asked them questions.

12

thinking at that exact point.

13

Q.

All right.

14

A.

Sometimes I hold onto it while I'm asking them and

15

sometimes I hand it back.

16

Q.

17

drugs and he said no, correct?

I couldn't tell you what I was

In fact, you asked him that question if he still used

18 J A.

Correct.

19

Q.

And then you asked him if you could search his car,

20

right?

21

A.

I asked him if he had anything in his car.

22

Q.

Quoting from your police report, "I asked him if he had

23

any opposition to me looking in his vehicle"?

24

A.

Correct.

25

Q.

And he said no, I don't want you looking in my vehicle?

